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On June 1st, 2002, the President of the Republic of the United States of America
announced to the graduating class of the United States Military Academy at West Point,
and to the world at large, that his Government is determined to guarantee the safety of
America and that it is determined to wage preventive wars to do so if necessary?. The
following National Security Strategy released in September 2002 reflected this change of
policy™. Tt went from deterrence and containment to first strike against rogue States and
terrorists. Its chapter V stipulates that this is rooted in the changes of circumstances,
mainly that terrorists and rogue States will not be deterred from using weapons of mass
destruction. Therefore, it argues that the United States can rest upon a long-held option
of pre-emptive action to counter a threat to national security. In fact, chapter V goes as
far as to say that this option has long been recognised under international law and that
the United States need not suffer injury before they can take action to defend

themselves™.

However, the legal basis for such a bold policy has not been cleatly stated by the United
States’ government. And of what has been stated, there has been a very one-sided
version of the applicable international law of the use of force prior to the suffering of
an armed attack. While the Administration has claim high and mighty its right to use
force pre-emptively, most scholars have disputed this notion and minimized the reach
of the custom that is currently recognised in international law. While a history of the
use of force has existed for centuries, the right of self-defence under the Charter of the

United Nations does not support a broad right of pre-emptive actions.

The right of self-defence has always been recognised, whether in municipal or
international laws. But the right to anticipatory self-defence has not been expressively
incorporated. Indeed, the Charter of the United Nations makes a very clear point of trying
to limit the right to use force to two instances: self-defence, individual and collective
after an armed attack under article 51, and collective measures to restore international

peace and security under article 42/,



Nonetheless, some States have indeed maintained that there remain within the right of
self-defence a right to prevent an armed attack from occurring by using anticipatory
self-defence. The United States are one such country, and it is the Caroline incident with
the United Kingdom in 1837 that gave rise to a formal interpretation in international of

what anticipatory self-defence consist.

From this case and its subsequent application, the United States’ government bases it
new “Bush Doctrine”. However, the interpretation of the Caroline incident today, even
if international law had not changed since, remains to be determined. Furthermore, the
application of the Caroline incident in contemporary international law after the adoption

and application of the Charter of the United Nations may also very well not be possible.

To determine the validity of the proposed Bush Doctrine, one must therefore review
the doctrine of anticipatory self-defence and examine the application from the Caroline

incident and it subsequent interpretation. This is what this article will do.

I will first look at the facts of the Caroline incident of 1837 and the legal conclusions
applicable in international law as determined at the time by the parties concerned. I will
then analyse the effects on this concept by the League of Nations and the Organisation
of the United Nations. I will finally examine the contemporary development and the
application of the doctrine to the cases created by the actions of the United States in
the past two years.

The affair of the Caroline and the McLeod Case

The Caroline incident concerns a steamboat bearing that name used for revolutionary
purposes in the rebellion of Upper Canada, a Province of the Dominion of Great
Britain ; nowadays the Province of Ontario, Canada. The rebellion of 1837 was rooted
in the political system of cronyism that pervaded colonial politics in the British colonies
of the Canadas, both Lower and Upper. It flared because of insensitivities of the
British authorities towards the complaints of the inhabitants of the Canada and the
confrontationist attitude of the Crown™. While much have been made of the
democratic and nationalistic issues of the Quebeckers, the rebellion had more to do
with a non-representative system and underlying patronage. The rebellion of Lower

Canada was over by the end of the summer and that of Upper Canada was in disarray



by December 1837.At that time, the remnants of the rebels fled to the United States
where they tried to raise support for further continuation of the rebellion in Buffalo
(New York). This presence and threat caused to international peace between Great
Britain and the United States was known to the American authorities. Instructions were
issued to the districts attorneys of Vermont, Michigan and New York stating the
President’s intention to respect its international obligations and abstaining from any

intervention in the domestic affairs of another nation®.

On December 13, 1837 the rebel MacKenzie issued a proclamation for rebellion and
recruited American help for the invasion of Upper Canada. A headquarter was set
up on Navy island, a small island part of British territory across the Niagara River
where the shores between Canada and the United States are at a very close point. These
movements created enough attention on the British side of the river as to have the
Lieutenant-Governor of Upper Canada send a message to the Governor of the State of
New York to inform him of the situation. No answer came back. Between the 13th and
the 28" of December, 1837, up to 300 men under the leadership of an appointed an
American ‘general’ named Van Rausselear were armed and joined the headquarters of
the Canadian rebels on Navy Island”. By the night of December 29, 1837, this force
was seen growing to 1000 armed men. Reinforcements were made through constant

movements from the American shore to Navy Island", between three in the afternoon
and dusk"™.

Seeing the use made of the ship, Colonel Allan Napier McNab, the officer commanding
the British forces at Chippewa, judged that the destruction of the Caroline would
prevent further reinforcements to Navy Island and deprive the rebels of their mean of
invasion. He therefore ordered an expedition to be sent out for this purpose. According
to the master of the Caroline, the ship was docked and moored at Fort Schlosser for the
night with ten officers and crew on board, as well as twenty-three Americans who asked
to be permitted to spend the night as they could not found lodging at the tavern near
by. Around midnight, a force of 70 to 80 from several small boats boarded the Caroline
and commenced warfare with muskets, swords and cutlasses. The vessel was abandoned
by all hands, the only efforts of its crew being to flee. Thus captured, the vessel was left
to the possession of the British forces that cut her loose, towed her into the current of
the river, set her on fire and let her descend the current towards the Niagara Falls, where
she was destroyed'?. Twelve persons were initially said to have been killed or

disappeared.



As was established after investigations, it is a force of 45 men in 5 boats under the
command of Commander Andrew Drew (Royal Navy), acting upon orders of Colonel
McNab, that boarded, set fire to and let the ship descend adrift'”. The place where the
Caroline was moored was at Schlosser, a small landing point in the State of New York
less than 5 kilometres upstream from the Niagara Falls, rather than Fort Schlosser, an
old and abandoned American fort of the War of 1812 between the United States and

Great Britain which was higher upstream from the falls.

Contrary to the opinions expressed at first, it is not 12 persons that died during that
night, but two: Amos Durfee, killed on the docks by a bullet in the head, and a cabin
boy known as “Little Billy”, shot while trying to escape the Caroline. Two prisoners were
made: an American citizen of 19 years old and a Canadian fugitive. Both were let go: the
American with enough money to pay for the ferry back to the United States and the

Canadian after spending some time in the guard room at Chippewa'¥.

On January 5, 1838, President Van Buren sent a message to Congress to ask for full
power to prevent injuries being inflicted upon neighbouring nations by unlawful acts of
American citizens or persons within the territories of the United States and General
Scott was sent to the frontier with letters to the Governors of New York and Vermont,
calling the militias">. The rebels were dispersed, but some continued the struggle within
secret societies called Hunters’ Lodges. This led to another short-lived rebellion in
Canada in 1838, but it was harshly and swiftly dealt with. In Canada, the impact of these
rebellions was the Act of the Union of both Canadas into a single province of the
Dominion, attempting to assimilate French-Canadian to diminish the likelihood of
another attempt. The impact on the relations of the United States and the British
Crown was one where a true settlement of the North-eastern boundary had to be
reached if war was to be averted"®. While the facts of the incident could be made light
of were it not for the death of two persons, they are nonetheless of much importance

as the whole doctrine of anticipatory self-defence rest upon them.

The legal argument concerning the case started with the note sent on January 5, 1838 by
the American Secretary of State Forsyth to the British Minister at Washington, Fox,
expressing surprise and regret for this incident and warning that this incident would be
made the subject of a demand for redress. Mr. Fox replied by letter on February 6, 1838
and stated three defences for the actions of the British forces, namely: 1) the piratical
nature of the vessel, 2) the fact that the ordinary laws of the United States were not
being enforced at the time, and were in fact overtly overborne by the rebels and 3) self-

defence and self—preservationm. This curt response to the American government



marked an attitude of not taking the matter too seriously by the British Authorities. This
exchange prompted the report of the Law Officers, but did not move the British
Authorities to recognise any wrong-doing. This being judged unsatisfactory by the
American government, the matter was brought up by the American ambassador in
London, Stevenson, to the British Foreign Secretary, Lord Palmerston, who promised to
look into the matter. The matter was indeed looked upon once more by the Law
Officers. But their conclusion of March 25, 1838 and added to their report of February
21, 1838, was while the incident was regrettable, they felt that the actions of the British
Authorities were absolutely necessary for the future and not retaliation for the past. As a
result, they believed that the conduct of the British force had been, under the
circumstances, justifiable by the Law of Nations. Arguments and reminders were made
back and forth during the ensuing period, but none led to a satisfactory settlement of

the question.

Meanwhile, the relations between the two nations remained difficult. The local
population at Buffalo seemed inclined toward retaliation and conflict was quite possible.
Also, British nationals in the United States suspected of having taken part in the events
of the Caroline were made to stand Juridical Examination on charges of participating in
the attack. A man named Christie was arrested those charges on August 23, 1838"%. The
Queen’s Advocate, seized of the case, counselled the British Minister in Washington,
Fox, in a dispatch dated November 6, 1838, that such an arrest cannot hold due to the
fact that the actions that Mr. Christie is accused of are acts of public persons obeying
the orders of supetior authorities. Therefore, Mr. Christie could not be held accountable

for theses acts even if he had taken part in them"?,

Following this, a Canadian deputy sheriff named Alexander MclLeod boasted of his part
in the events of the Caroline during a passage through Lewiston, New York, on
November 12, 1840. Acting on his ill-advised words, the American authorities arrested
him immediately on charges of the murder of Amos Durfee and arson in connection

of the burning of the Caroline.

On December 13, 1840, Fox addressed a note to Forsyth taking again the principles laid
in the Christie case and by which public persons could not be held accountable for acts
of governments. Forsyth replied that the arrest of McLeod was made by the authorities
of the State of New York and therefore infringement by the Federal government in the
state’s sphere of jurisdiction would not be appropriate. It is important to recall that
President Van Buren was a former governor of the State of New York and was vying

for re-election at the time of the exchange between Fox and Forsyth. The argument



about States’ jurisdiction and Federal competences was one of the most sensitive
political issues in the American Union at that precise moment. Martin Van Buren lost
the elections and the new government of William Henry Harrison took a more
pragmatic approach to the problem of relations with Great Britain from its inaugural
ceremony on March 4, 1841. Apt Minister, Fox felt the change of Administration
opportune to demand the release of Alexander McLeod and sent a demand on March
12, 1841 to the new Secretary of State, Daniel Webster, who took a more lenient view
than his predecessor on the matter. Indeed, the Harrison administration was of the
opinion that while the Constitution of the United States created very clear fields of
jurisdiction, the Federal Government was the one concerned with foreign relations and
as a result it is most apt to intervene with the State of New York and obtain the release
of a foreign national. Webster replied on March 15, 1841 that the American government
is guided by the opinion that an individual who acts as part of a public force cannot
answer personally for those acts. This principle applied to criminal lawsuits as well as

P 20
civil ones?”.

Nonetheless, a last hurdle had to be crossed before Mcl.eod could be released: that of
judicial process. Since McLeod was accused and confined by reason of judicial process,
he could only be released in this manner, this meaning that he had to be brought to
courts so the prosecutor could enter a plea of nolle prosequi — no prosecution. Webster
addressed a letter to Fox on April 24, 1841 explaining that while the laws of Great
Britain permitted the prosecutor to enter this measure of nolle prosequi at any time during
procedure, the laws of the State of New York only permitted this during sessions of

the court.

This displeased Fox immensely as he pointed out that the whole point was not that
McLeod be found not guilty but that he be not judged at all. Still, the Supreme Court of
New York refused leave to enter a nolle prosequi and also refused a writ of habeas corpus.
The only manner in which the court could see this done was by trial by jury. The trial of
The People v. Mcleod took place and no evidence of McLeod’s participation could be

brought to court. He was acquitted in October 184114,

This long delay of releasing McLeod and the still precarious relations between the
North American neighbours led Great Britain to send a Special Minister to Washington
to negotiate both issues in the person of Alexander Baring, 1% Baron of Ashburton.
During the course of their negotiations, both he and Secretary of State Webster

exchanged a number of letters that formed the root of anticipatory self-defence.



The first such recorded instance is in the letter of July 27, 1842 where Webster
expresses the notion that the principle of non-intervention is of a salutary nature and
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that simple neutrality is not sufficient for the government of the United States
that it has therefore actively sought to prevent injury to Great Britain in its North
American Provinces®'. Webster position therefore was that since the United States had
respected its obligation under the Law of Nations, it was for Great Britain to justify its

actions by demonstrating a :

“necessity of self-defence, instant, overwhelming, leaving no choice of means, and no
moment for deliberation. It will be for it to show, also, that the local authorities of
Canada,- even supposing the necessity of the moment authorized them to enter the
territories of the United States at all,-did nothing unreasonable or excessive; since the
act justified by the necessity of self-defence, must be limited by that necessity, and kept
clearly within it. It must be strewn that admonition or remonstrance to the persons on
board the "Caroline" was impracticable, or would have been unavailing; it must be strewn
that daylight could not be waited for; that there could be no attempt at discrimination,
between the innocent and the guilty; that it would not have been enough to seize and
detain the vessel; but that there was a necessity, present and inevitable, for attacking her,
in the darkness of the night, while moored to the shore, and while unarmed men were
asleep on board, killing some, and wounding others, and then drawing her into the
current, above the cataract, setting her on fire, and, careless to know whether there
might not be in her the innocent with the guilty, or the living with the dead, committing

her to a fate, which fills the imagination with horror.”*

It was clearly the belief of Webster that Ashburton could not demonstrate this and that
the terms were too strict to be interpreted in such a way as to justify the British actions,
therefore preparing the way for reparations to be given to the United States. In this, he
was sorely disappointed with the ingenious response of Lord Ashburton in his letter of
July 28, 1842. Ashburton assented to the conditions presented by Webster as general
principles of international law applicable to the case. He fully recognised the
inviolability of the territories of independent nations for the maintenance of peace and
order amongst nations. However, he adds that there are occasional practices, including

that of the United States, where this principle may and must be suspended.

Ashburton sets such instances as those where, for the shortest possible time and due to
an overruling necessity and within the narrow confines of such a necessity, self-defence
may be invoked. He firstly states that self-defence is the first law of nature and is

recognised by every code that regulates the condition and the relations of man. Doing



so, he recognises fully the general principles laid down by Webster and set his argument
upon them but establishes a difference between expeditions across national border and
the case of the Caroline. He presents the example of a situation where a man standing
on grounds where you have no legal rights to chase him presents himself with a weapon
long enough to reach you. He then asks how long one is supposed to wait when he has
asked for succour and asked for relief and none are forwarding, By doing so, he
recognised the efforts made by the United States to prevent American taking part in the

Canadian rebellion, by underlines the inefficiency of its attempts >,

Furthermore, Ashburton includes in his version of the events that the initial efforts to
capture the Caroline was to seize her in British waters at Navy Island, and not on the
American side but that since the orders of the rebel leaders were disobeyed, the Caroline
went, docked and was moored at Schlosser point. It is only as he passed the point of
Navy Island that Commander Drew did not see the ship there but on the American
shore and that pursuant with his mission forged ahead. This statement addressed the
question by which not a moment was left to deliberation, that the expedition was not
planned with the intent of invading American territory from the outset by those
circumstances and that the necessity of preventing the rebels from further use of the

ship as a mean of invasion overwhelmed the normal respect of national territory.

Having recognised the general principles and explained the particulars of the
overwhelming immediacy of the decision, Ashburton then turns toward the notion of
necessity to answer the claims of Webster that nothing could justify the attack in the
middle of the night against men asleep, killing and wounding some, then drawing the
ship into the current, setting her on fire and letting her adrift into the current to be

destroyed in the falls without knowing if guilty or innocents were on board.

Ashburton responded that the time of the night was purposely selected to ensure that
the mission would result in the least loss of life possible and that it is the strength of
the current that did not permit the vessel to be carried off to the Canadian side. For this
reason, it became necessary to set her on fire and drawn into the stream to prevent
injury to persons or property at Schlosser”. He finishes the letter by recognizing that
Her Majesty’s Government should have apologised nonetheless for the matter, but that
it does not make it wrongful in itself. And further continues to support that the
treatment of individuals made personally responsible for acts of government was as

unacceptable.



Webster responded to this note on August 6, 1842. In his letter, he further reaffirms the
criterion laid in his letter of July 27 and while agreeing with the matters of apologies
still recognised the general principles debated but still did not corroborate the facts of
the case. Nonetheless, satisfied with the apologies, the President stipulated through
Webster that this matter would not be brought forward again®.

As a result the affair of the Caroline in 1837 and the subsequent case of The People vs.
Mel eod have established principles now firmly entrenched in ius ad bellum and ius in bello.
In the case of the laws of armed conflicts, McLeod’s case has confirmed the separation
between public acts and individual responsibility. With regards to the right to use force
in international law, the affair of the Caroline case has once again confirmed the right of
self-defence and, more importantly, has established clear criterion for its invocation and

that of anticipatory self-defence.

The Continuity of the doctrine

The right of self-defence has been invoked countless times since this affair; sometimes
rightfully, many times as an excuse for aggressive actions. But there is no denying that
the right of self-defence has existed prior to this affair and exists since. The difference is
that there existed no international institution with a mandate to limit the use of force
and to determine whether there existed circumstances to invoke the right of self-
defence®™. The Covenant of the Leagne of Nations changed this state of affairs as it
introduced not only a notion preventing the use of aggression at its article 10°%, but
also organs whose function were to determine and adjudicate on the right to use
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. The League of Nations obviously failed in its attempt to regulate the use of
force and the International Military Tribunal for major war criminals in Europe was

provided with a test case for the idea of anticipatory self-defence.

Despite a treaty of non-aggression between Denmark and Germany on May 317, 1939
and a solemn assurance given to Norway on September 2, 1939 to respect their
neutrality and inviolability, the Third Reich’s armed forces invaded both countries on
April 9, 1940. The responsibility for these invasions was laid at the feet of Admirals
Raeder and Donitz as well as Reichsleiter Rosenberg, in charge of the Foreign Affairs
Bureau of the NSDAP“?. The defence made by the accused was that of preventive
action. The Court fully rejected this based on the words of the exchange of letter



between Webster and Ashburton during the negotiations concerning the Caroline. Based
on the notion of such self-defence being justified only in cases where “an instant and
overwhelming necessity for self-defence leaving no choice of means, and no moment
of deliberation” exist, the Court rejected the contention that the wars with Norway and
Denmark were defensive in nature and not acts of aggression””. The preparatory nature
of the actions taken by the German Reich against the Kingdoms of Denmark and of
Norway, involving military considerations and planning as well as political and covert
subservience of governments clearly indicated that the German government was ready
and prepared to use force while professing intention of peace. Therefore, the right of
preventive action to justify a war and the occupation of a country was flatly rejected by
an international court on the basis of Anglo-Saxon generally, and American particularly,

jurisprudence.

The effect of the Charter of the United Nations

While the war provided examples, political and legal development during the war led to
the creation of a new international legal standard through the United Nations. The
initial United Nations of 1942 were 26 countries united in their fight against the Axis by
a joint declaration signed in Washington on January 1, 1942. They stood against savage
and brutal forces seeking to subjugate the world. As the war was fought and won, it
further developed into a more structure organisation seeking to prevent the scurge of
war from being inflicted upon humanity once more. From August 21 to October 7,
1944, a growing membership met at Dumbarton Oak for a conference aiming at the
Establishment of a General International Organization under the title of the United Nations. The
instrument it created, the Charter of the United Nations, stipulated a prohibition of the
right to use force in international relations, providing only two exceptions: the right of

self-defence and collective security actions.

The case for collective security actions arises only under article 42, where the Security
Council has determined a situation to be a threat to international peace and security
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under article 39*%, does not concern the case of self-defence, therefore the only

concern for this essay is the exception of article 51.

The question that arises from article 51 is to know when the right of self-defence

begins. Its wording speaks of “the inherent right of individual or collective self-



defence if an armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and
security”?. From this, the explicit recognition of the right to self-defence as affirmed in
the Caroline affair is recognised as inherent to a State. But this right is conditional to the

occurrence of an armed attack.

Some commentators have argued that the expression “an armed attack occurs” must be
construed in the contemporary international and technological context of limited
reaction time. In particular, there is a growing tendency amongst American jurists to
support exceptions to the principle of non-intervention because of failures of
government to act on their international obligation, a need for protecting civilians
against terrorist attacks and a need to uphold their sovereignty by striking first against

those who menace the international community“®. Those changes are not new.

Twenty years ago, Dr. Polebaum published an article arguing for a broad interpretation
of article 51 to include the right of anticipatory self-defence on the basis that
technological advances in nuclear armaments and their means of delivery made a case
for a policy of first strike™. She presented three criterions to be respected on the basis
of the Caroline.

Firstly, all alternative means must have been exhausted by attempting to avert war or the
threat of war until it is unavoidable and immediate. Secondly, the exercise of the
anticipatory right of self-defence must be proportional to the provocation. She defined
this as “‘alternatively as either inflicting no more damage than that inflicted by the initial
injury of the offending state, or as remaining within the confines of moral notions of

human rights”“*. Finally, there is a need to demonstrate the immediacy of the threat™”.

To support the application of these criterion in the contemporary context, she asserted
that the broader interpretation of article 51 is far more convincing than a restrictive
view because, according to her interpretation, the Charter of the United Nations was
drafted in a way as to either expressively prohibit a behaviour or to preserve rights.
Since article 51 states that nothing shall impair the right to self-defence and that there is
no prohibition expressively stated on the matter of anticipatory self-defence, it cannot
be said to have been extinguished by the Charter™.

She argued that the French version of the Charter is more carefully drafted than the

English one and that the expression “agression armée”, instead of “armed attack”,



permits anticipatory self-defence in response to threats of the use of force as an
aggression can exist separately from armed attack™”. She continued by saying that the
silence of the Charter on the matter of anticipatory self-defence should create a
presumption of its existence in international law. Finally, she declared that even if the
intention of the drafters had been to prohibit the use of anticipatory self-defence, such
a prohibition would be meaningless today as advancement in weaponry have made
immediacy paramount to other concerns™®. These arguments have been taken in many
forms since but have always been rejected by the international community and for good

juridical reasons.

Concerning the argument of the French version of the Charter of the United Nations, this

<

interpretation was clearly erroneous. The expression “agression armée’ in French is as
restrictive as “armed attack” in English. The etymology of the French word agression
comes from the Latin aggredi, which translates into the verb “to attack”. While an
aggression may be verbal or physical, the expression “agression armée’ clearly indicates

the physical form: no verbal aggression is equipped with a weapon™?.

The rejection of the subsequent arguments is also based on proper juridical sense.
Article 51 does write expressively that an armed attack must occur. This has been
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interpreted as situation where an “armed attack has begun or is about to begin
the question of the existence of a customary right has been answered in the Corfu
channel and the Nicaragna cases™. As such, it has been found that the right of self-

defence was to be narrowly interpreted.

In Nicaragna, the United Nations’ Definition of Aggression provided the foundation to
establish the threshold for an armed attack and of the Declaration on Friendly Relations and
Cooperation Among States in Accordance with the Charter of the United Nations"®. The Court
concluded that self-defence could not be invoked if the threshold of actual armed
attack was not reach. In the Nicaragna case, the provision of weapons and ammunition
to El Salvador rebels by Nicaragua was not sufficient to reach that threshold. Therefore,
it is clear that the words “an armed attack occurs” speak of the actual commencement
of physical violence by armed forces. However, it is true that this does not address the

issue of when an attack is about to begin.

There appears to be a very limited right for States to anticipate self-defence that would
set the beginning of an attack to a period of time prior to actual physical hostilities.
This type of situation is based on the criterion of the Caroline atfair. But such a right can



only be invoked in situations of convincing and overwhelming evidence of an attack
being mounted. The evidence must be so clear as to leave no doubt that it is about to
occur even if it is still in the territory of another State”. In the facts of the Caroline, the
decision of Commander Drew to cross into American territory to accomplish his
mission was based upon a change in circumstances. Only because he was already
engaged in his activities did he contravene the principle of non-intervention. Therefore,
the criterion of immediacy and necessity must be based upon the very fact that there is
no other course available to prevent the threat from being executed. By nature, this

excludes planning,

In conventional warfare, this is clearly the case when an invasion force is discovered and
a counter-attack is made to prevent it from gaining the advantage of surprise, although
it is clear that only tactical surprise may be recovered since strategic surprise has been
lost as well as initiative. In the case of nuclear warfare, the signs of preparedness would
have to be so overwhelming and generalised that only the definitive intention to use
them would logically explain the actions being undertaken. The fuelling of one missile
or even of a region’s missiles would hardly be enough to justify an attack on the basis of
anticipatory self-defence as no country would use a limited amount of nuclear weapons
on a first strike: this would leave it open to utter destruction upon a retaliatory strike.
Only a full force first strike can give a glimmer of hope to the attacker and that glimmer
is much more likely to take the form of giant balls of exploding gases.

In fact, with respect to the criterion of the Caroline, very few cases of anticipatory self-
defence can be made. Some have stated that the case of the 1967 Six-Days War between
Israel and the Arab countries surrounding it is a clear case of self-defence. Israel
attacked Egyptian airfields in what it claimed to be an anticipatory self-defence manner.
It was clearly stated by numerous governments of Arab countries that they were
intended upon the destruction of Israel and that a military alliance existed. But this
situation goes more into one of actual belligerency than that of anticipatory self-
defence™™. Tsrael struck first to gain the initiative as well as the strategic and operational
surprise. War already existed de facto if not de jure. In a war, the choice of the moment of
attack is simply a matter of military expediency. And this case was mostly so. At best,

the value of the Six-Days War as a test case is arguable.

As for the American bombing of Tripoli in 1980, it hardly meets the tests of necessity
and immediacy set forth in the Caroline affair. There may have been a necessity for
sending a strong message to Libya for continuous support of terrorism and the killing

of US service personnel in a Berlin discotheque, but this is retaliation, not self-defence.



There is no value trying to justify a doctrine of anticipatory self-defence in what is
clearly an act of vengeance and an assassination attempt. The bombings were strongly
criticised by the international community and no support of State practice can be found
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in this instance™?.

The case that is most interesting with regards to anticipatory self-defence is that of the
Osirak nuclear reactor in Iraq in 1981. Some argue that the weight of evidence and the
stated intention of Iraq to use it only against Israel make for a compelling argument to
justify its destruction. Yet, the Security Council and the world at large condemned the
Israeli raid®™ — even thought subsequent actions of the Iraqi regime during the 1991
Gulf War have vindicated claims of both the proponents and opponents of this raid“".
But, under the eye of the criterion established in the Caroline case, was there a case for

necessity and for immediacy? The answer is absolutely negative.

The existence of a potential right of anticipatory self-defence can be supported. But
such a right can only be invoked to support actions in reaction to a first use of force or
a clear and imminent threat of such use. In the Osirak case, Iraq was clearly not within a
month or even a year of completing a nuclear weapon. Nothing could have prevented
Israel from going through the Security Council to address this issue. Evidently, the
Security Council would have been deadlocked and Israel would have been caught at its
starting point, but then, it would have exhausted all alternative recourses and would

have been justified to meet the criterion of the Caroline and destroy the reactor.

The simple fact is that anticipatory self-defence has extraordinarily harsh criterion to
meet for the simple reason that otherwise it becomes a very convenient vehicle to justify

any action supporting national interests against those of the international community.

There is no reason to change the criterion established more than a century and a half
ago. They remain absolutely valid. The existence of a right to anticipatory self-defence
can be established and there certainly are clear and imminent dangers that must be pre-
emptively addressed. But they must be so addressed within the strict and narrow
confines of the exhaustion of all alternative means, the necessity of its actions being
established by the immediacy of the danger, and must be proportional to the threat.
Regardless of the excuses given so far toward the extension of this right, none have
either been conclusive or even remotely convincing. None have been accepted so far by
the international community and certainly none should be. Which leads the analysis of

this concept of anticipatory self-defence toward its latest leap: the Bush Doctrine.



The Bush administration is currently trying to adapt the concept of immediacy to that
of mere possession of weapons of mass destruction to justify intervention. It proposes

to change international law very rapidly by the weight of practice and gpinio juri®.

This is very efficient because it uses the doctrine of anticipatory self-defence to have a
theory of pre-emptive self-defence recognised in international law. The difference is not
evident at first, but becomes very important due to its scope and implications. As we
have seen, the doctrine of anticipatory self-defence is one that is punctual, answering

the threat of the moment immediately.

The theory of pre-emptive self-defence is a much wider concept, aiming at eradicating
the source of the problem. The whole theory of regime change is base upon this
approach but is neither recognised nor even remotely assented as being somehow part
of international law®?.

Conclusions

The destruction of the Caroline and the Mcl.ecod case that resulted from it have
confirmed the existence of a right to anticipatory self-defence in international law in the
19™ century. The criterion laid in the exchange of letters between the American
Secretary of State Webster and the British Special Minister, Lord Ashburton, leading to
the Webster-Ashburton Treaty, has clearly established the use of such a right and the

very strict and narrow confines within which in can be invoked.

This right has been invoked at the end of the Second World War as a defence and
rejected on the weight of evidence proving it to be inapplicable in the cases of the
invasions of Norway and Denmark. It has further been argued in post-Charter time
without any measure of success. In fact, there appears to be no clear example meeting
the requirements expressed in the affair of the Caroline since the adoption of the United
Nations Charter. The cases presented as examples for its application are arguable at best,

and disingenuous misrepresentations in some cases.

The argument that there has been a substantial change in circumstances since 1837 has
not been proven nor even remotely established. No case has demonstrated the need for

necessity, proportionality immediacy and the exhaustion of all recourses to justify its



use. Not even the American invasion of Afghanistan, though sanctioned by the United
Nations, represents a case of anticipatory self-defence. It is no doubt a case of self-
defence, but one of continuing self-defence after being victims of a terrorist attack, in
respect of article 51 of the United Nations Charter and supported by United Nations
resolutions. As for the invasion of Iraq, it has nothing to do with anticipatory self-
defence but rather is the result of a doctrine of pre-emptive self-defence, which has

neither basis nor support in international law.

There is no indication of the extinction of the concept of anticipatory self-defence in
international law. However, it is to deceive on the basis of a misconception of
international law to contend that such a concept supports a doctrine of pre-emptive
self-defence and authorises to invade a country. For this, a government may invoke
other reason, but anticipatory self-defence is not a broad concept that permits such an

interpretation.

Louise-Philippe  Rowillard: The Caroline Case:  Anticipatory Self-Defence in  Contemporary

International Law

La nouvelle doctrine américaine d’actions préventives en contravention au principe de
non-intervention s’appuie sur une doctrine élargie d’une légitime défense préventive.
Cette doctrine résulte d’une action militaire britannique contre des rebelles canadiens et
américains sur le territoire des Etats-Unis d’Amérique en 1837, lors de laquelle un navire

américain fut mis a feu et deux personnes furent tuées.

Dans ’échange de missives diplomatiques suivant cette affaire, la notion d’un droit a la
légitime défense préventive fut établi en droit international. Le présent article examine la
base factuelle et juridique de ce droit, ainsi que son caractére contemporain et son

étendu.

L’auteur conclut que le droit a une légitime défense préventive existe effectivement en
droit international, mais que ses criteres d’application sont si séveres qu’il n’existe pas

d’exemple contemporain qui peut servir a étayer ou étendre ce droit a la doctrine



américaine que 'on tente de développer aujourd’hui. Par conséquent, 'auteur conclut a

I'illéicité de la doctrine américaine d’actions préventives.
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